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Sports Clubs – Governance and Legal Structure
What are our options?
There are a number of options available to Sport’s Clubs. Let us explore the pros and cons of each…
· Unincorporated Association – Constitution – Committee Members
· Charitable Status – Constitution and Trust Deed or Articles of Association
· Scottish Charitable Incorporated Organisation (SCIO) – SCIO Constitution
· Community Amateur Sports Club (CASC) - Constitution, Rules or Memorandum & Articles of Association
· Company Limited by Guarantee – Memorandum & Articles of Association
· Charitable Status and Company Limited by Guarantee – Articles of Association & Company Number/Certificate of Incorporation
Unincorporated Association
An Unincorporated Association potentially presents a number of risks both for the Members and particularly the Management Committee of sports clubs.
Firstly as an Unincorporated Association a Club has no legal personality. Therefore those on the Management Committee undertake any transactions on the Club’s behalf and are therefore liable to contribute if the Club is wound up. 
Committee Members have no limit of liability so in the event for example of a personal injury lawsuit, the suit would be filed against the Committee Members rather than the Club.

If engaged in any form of trading the Club is effectively doing so unlawfully which again bring its own set of potential risks and liabilities, including demands from HMRC. Consider a situation where a big bill comes out of the blue and Club funds are not sufficient to cover this liability. Once again Committee Members have no protection and could be pursued individually. In this scenario what would commonly happen is that those with assets or the best qualified would be targeted and could face fines or having their assets seized.

Charitable Status
Charitable Status does not address the above. There is still no limit of liability for Members of the Management Committee and trading in this scenario would be picked up by the regulatory body and Charitable Status could be withdrawn as you would technically be operating out with your charitable aims. It would however offer forms of rates relief and has the potential to increase confidence of stakeholders in governance and financial management due to the regulatory requirements. Charitable status allows you to apply to funds available only to registered charities.
SCIO

The Scottish Charitable Incorporated Organisation (SCIO) is a newish legal form for charities registered in Scotland. 
A SCIO is a corporate body with the ability to:
1. enter into contracts;
2. employ staff;
3. incur debts;
4. own property;
5. trade only in direct furtherance of its charitable purposes; 
6. to sue and to be sued.
As such, and assuming the SCIO operates according to the terms of its constitution, it will provide a high degree of protection against personal liability for its Charity Trustees. It will also provide some reassurance for those entering into contracts with the SCIO, such as funders and for creditors. 
Unlike charities that are also companies limited by guarantee, SCIOs will have OSCR as a single regulator, one set of accounts and one annual return. 
The SCIO will provide another option for bodies wishing to register as charities, and for existing Scottish charities wishing to adopt a different constitutional form which offers more robust protection.
Why has the SCIO been created?

The SCIO was proposed in the Charities and Trustee Investment Scotland Act 2005 as a legal form that would offer some protection to charity Trustees from personal liability, while not subject to the same reporting and regulatory requirements as a company.  
Scottish Ministers announced in October 2010 that they would take steps to bring SCIOs into being from 1st April 2011 and the legislation made its way through the Scottish Parliament on 28th January 2011.  Existing Scottish charities which are any other type of legal form will be able to apply to change legal form to a SCIO from 1st April 2011.  However, existing charitable companies and charitable industrial and provident societies won’t be able to apply to convert to SCIO form until 1st January 2012 and must complete an application for conversion and provide evidence of a special resolution being passed by the company.
The downside of the SCIO is there is no flexibility for the provision to trade out with the scope of their charitable purposes. This can restrict income generation opportunities.
Once you become a SCIO all assets of the organisation become assets of the SCIO and therefore on dissolution all assets must be redistributed and not for the benefit of members this is true also for Charities. If business undertakings are transferred, they must be transferred to another SCIO which is not always a desirable or practical outcome.
A SCIO offers no route to change structure, once the organisation becomes a SCIO they are in effect locked in.
CASC 
Amateur Clubs registering as a CASC with the Inland Revenue can expect to claim:

· 80% relief from uniform business rates; 

· exemption from Corporation Tax for certain trading profits, income from land, interest earned and chargeable gains;
· tax reliefs on gifts to the club, use of Gift Aid relief.

However and these are key considerations:

· Membership of the club must be open to the whole community and must be organised on an entirely amateur basis;
· There must be no discrimination in membership against those who wish to use the facilities; this is not quite so Draconian as it sounds - clubs can still fix their own membership procedure within limits. But they can’t, for example, refuse membership to someone simply because they’ve never bowled in their life. That would be classed as discrimination, based on the applicant not having ‘reached an acceptable standard’;

· As a consequence of the above, membership fees would need to be set at a level deemed appropriate to not being a barrier to participation;
· Crucially, the constitution of the club must prevent profits being distributed amongst its members – and any margin made must be ploughed back into the club. If a club were to be wound-up for any reason, its assets would be devoted to an approved sporting cause;
· Local authorities, the taxman and other outside agencies may become directly involved in the affairs of registered clubs. As rate relief is granted by the club’s local authority, officials are under an obligation to ensure the registration criteria are met; 

· Certain changes, which effect a club’s eligibility to become a CASC, will need to be made in consultation with the Revenue or the Local Authority. Any complaints that the registration criteria were not being met can be investigated by outside agencies.

· There are limits on Gift Aid and turnover in terms of tax exemption which are set quite low (£30,000).

· Uniquely in the context of this document, this is an English based Legal Structure legislated under English law.
It’s essential that clubs obtain professional advice before entering the process of registering and that their club membership rules are re-drawn to take account of their change in status.

Currently there is no provision in the legislation for a club to de-register so effectively once they become a CASC they are in effect locked in as with the SCIO. There is no process for deregulation. There have even been suggestions that de-registration or being struck off the register could result in repayment of subsidisation (probably with penalties and interest being levied) and a revaluation of the club’s assets for capital gains tax purposes.
We would suggest there are no benefits a Club might derive from being a CASC that they would not enjoy from being a Company Limited by Guarantee and a Charity.

Full Guidance available at http://www.hmrc.gov.uk/casc/casc_guidance.htm#9
Company Limited by Guarantee

A company gives the Club a separate legal identity to its members. A Company Limited by Guarantee is a type of company owned by its members. Its operation will not be all that dissimilar to a members’ club, but in corporate form with the advantages attached to that. For clubs that do not operate on a profit distributing basis for its members, this is often the best form to adopt.
Each member guarantees to pay a small amount if the club becomes insolvent e.g. £1, rather than holding shares like a normal company. It cannot therefore distribute profits to members, but their liability is limited to the amount of their guarantee. The club will have Articles of Association (the rules and constitution of the club) of the new company, Directors and Committees (if required) much like a Members’ club.

The company can enter into contracts and hold land in its own name so the responsibilities and liabilities become those of the company/charity rather than the individual Committee Members. Such companies have the power and ability to lawfully trade (unless limited by charitable purposes).
Limited Liability - As a company has a separate legal identity, if it becomes insolvent or a claim is brought against it, the members will not be liable other than the amount which each member has guaranteed to pay, typically £1 (unless they have breached company law).
In terms of disadvantages there are potential tax liabilities. There is a requirement to file annual accounts and an annual return to Companies House. This resposibility is mitigated as it gives added credibility and confidence to members, suppliers and consumers of the validity of the company.
Companies must be aware there are fines for late filing, so robust governance and financial management are required. The directors of a company have duties and responsibilities in company law such as the duty to promote the success of the company, to act in the best interests of the company.
In isolation being a company would not afford the Club the benefits Charitable status would bring including access to rates relief, Gift Aid and numerous funding opportunities available to help enable the pursuit of charitable purposes.

Charity and Company Limited by Guarantee
Where there is a requirement or opportunity, this combination offers everything the club required in terms of legal personality, rates relief, access to Gift Aid, limit of liability, access to funding opportunities and the flexibility to change status at a later date should conditions require it.

With dual accountability you have two sets of paperwork to file, however you also have added credibility through Members interests being protected by two regulatory bodies while enjoying the flexibility they offer.
Finally…
You should seek information from intermediary bodies such as Fife Voluntary Action, other governance support organisations and where appropriate professional advisers to assist you in making the best decisions.
Below we can examine the key differences which may help you in deciding which structure is suitable for your organisation. 
Common Governance Structures:
	
	Unincorporated

Association
	SCIO
	Charity
	Company
	CASC

	Regulator
	Members
	OSCR


	OSCR


	Dual – OSCR & Companies House
	HMRC

	Legislation
	Bound only by the rules of their constitution but encouraged to align themselves
	Charities & Trustee Investment (Scotland) Act 2005
	Charities & Trustee Investment (Scotland) Act 2005
	Charities & Trustee Investment (Scotland) Act 2005

Companies Act 2006
	Corporation Tax Act 2010 

Part 13 

Chapter 9

	Board Designation
	Committee Members
	Charitable Trustees
	Charitable Trustees
	Company Director
	Managers

	Legal Status
	No legal personality to employ, to enter into contracts or to trade in the name of the organisation
No limit of liability for board members

Transactions and decisions are undertaken by Committee members on behalf of the association.
	Legal Personality

Can undertake transactions in its own right, employ people and enter into contracts
Title to land and buildings held in the name of the SCIO

Liability of charity Trustees is limited (in most cases)

Members are not liable to contribute at dissolution


	No Legal Personality

All of the Trustees must undertake transactions on behalf of the charity

Title to land and buildings must be held in the name of one or more individuals on behalf of the charity

Trustees may have personal liability for the actions at dissolution (winding up)
	Legal Personality

Can undertake transactions in its own right

Title to land and buildings held in the name of the company

Liability of Company Directors is limited (in most cases)

Liability of members is limited to usually £1
Can trade, employ and enter into contracts
	No Legal Personality

Some or all of the Trustees must undertake transactions on behalf of the CASC

Any legal form suitable - must have a set of rules/memo and arts – and must be formally adopted by all members

Must provide evidence of how you operate

Certain conditions must be met to register: -

be open to the whole community;

be organised on an amateur basis;

Have as its main purpose providing facilities for, and promoting participation in one or more eligible sports;

Meet the location requirement;




*Information correct at point of issue. Both SCIO’s and CASC’s are both fairly fluid in terms of their evolution and accordingly guidance  and legislation are apt to be subject to regular updates. This guide was updated 08/05/14
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